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THE RELEVANCE OF THE APPROPRIATE
GOVERNMENT'S POWER OF REFERENCE UNDER
SECTION 10(1) OF THE INDUSTRIAL DISPUTES
ACT, 1947 IN A LIBERALISED ECONOMY
V. Nagaraj*

Law in relation to liberty and social justice has to be considered in its aspects of a
flexible instrument of social change and adjustments. In this context, law is not merely a
command of the legislature or the monarch. Its functional aspect is of the utmost significance. It is a social institution, democratically evolved in order to achieve the object of
making social adjustments to meet the challenge which necessarily and increasingly follows
from unratified legitimate human desires and ambitions ...
Yesterday cannot overpower today, and cannot obstruct today's attempt to build a
social structure so as to meet the challenge that faces it. That is why law is never static and
must always be dynamic if it is to discharge its functions properly .... ]

Industrial Disputes, as a general rule, cannot go for compulsory adjudication
without a reference by the appropriate government. In other situations, whenever a
party is aggrieved, the judicial system has provided him the right to approach the
appropriate Courts or Tribunals for redressal without any hurdles. But in case of
industrial disputes, the Industrial Disputes Act, 1947 requires that the appropriate
government has to form an opinion about the existence or of apprehension of an
Industrial dispute and refer the dispute for adjudication to either Labour Court,
Industrial Tribunal or National Tribunal depending upon the nature of the dispute.
Only then do the said adjudicating authorities get the jurisdiction to adjudicate the
dispute and pass an award. The working of this provision of law2 has revealed that
there are any number of litigations challenging the exercise of such power by the
appropriate government. Looking at the working of this provision in the past and in
the light of liberalisation, the question is whether the vesting of such a power with
the appropriate government is serving any purpose in promoting Industrial Relations
or, is it just a hurdle in the process of Industrial Dispute Resolution. There are other
methods of Industrial Dispute Resolution available under the Industrial Disputes
Act, 1947 like collective bargaining, conciliation and voluntary arbitration. Compulsory adjudication is supposed to be the last resort for resolving an Industrial Dispute.
In order to understand the vesting of the power of reference in the appropriate
government and its relevance today, it will be necessary to have a look at the history
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of State intervention in industrial relations. In 1926, the Trade Unions Act was
enacted giving certain immunities to registered Trade Unions. This was followed by
widespread strikes which, in a way, threatened the British administration in India.
This compelled the colonial Government to enact the Trade Dispute Act, 1929 which
provided for setting up of Courts of inquiry and boards of conciliation. The
appropriate government was given discretionary power to constitute these bodies
and refer Industrial Disputes to them. This Act empowered the appropriate government to refer industrial disputes to the said bodies even without the concurrence of
the parties. The next stage was the introduction of Rule 81-A to the Defence of India
Rules, 1942. This empowered the Central Government, (and on delegation, the
provincial governments) to refer industrial disputes to the Board of Conciliation or
Adjudication bodies. These bodies were to be constituted on ad hoc basis. Once an
industrial dispute is referred to these bodies, there could not be any strike or lockout with respect to the points of dispute referred.
The Defence of India Rule 81-A was to supplement the Trade Disputes Act,
1929. The law entrusted the appropriate governments with powers to meet the
challenges posed by the second world war. It was to ensure public safety, maintenance of public order, for the efficient prosecution of war and maintaining supplies
and services essential to the life of the community and the soldiers engaged in
fighting the war. Rule 81-A also empowered the appropriate government to prohibit
the continuance of strikes or lock-outs connected with the disputes referred for the
authorities provided ..
The Industrial Disputes Act, 1947 which replaced the Trade Disputes Act,
1929 and the Defence of India Rule '81-A, retained the spirit and the general
framework of tile dispute resolution mechanism as existed earlier. Along with this
it also retained the power of the appropriate government to refer industrial disputes
for compulsory adjudication and the power to prohibit the continuance of strikes or
lock-outs connected with the dispute referred for adjudication or Board of Conciliation. This may have been to preserve industrial peace and promote economic
progress. Following independence, India adopted a system of planned economic
development through five year plans. The State also had the vision of maintaining
some sort of uniformity in the level of wages. History reveals how the State has
failed to bring about any sort of standardization in wages. The State cannot promote
industrial peace by suppressing the industrial disputes through its discretionary
power of reference. Industrial peace can be achieved by providing efficient mechanism for dispute resolution. The rationale behind giving wide discretionary powers
to the appropriate government in a colonial regime may not be the right choice for
an independent country. This is more so when the economy is liberalised.
In the early stages of the working of the Industrial Disputes Act, 1947, the
adjudication bodies continuedas ad hoc bodies. They were constituted as and when
required for a specified period or for a specified task. The original Industrial
Disputes Act provided only for Industrial Tribunals. The 1956 Amendment made
provision for Labour Courts and National Tribunals. In other words, in the beginning

National Law School Journal

94

[1997

there was no demarcation as to the jurisdiction of the adjudication bodies. Even now
it is not very clearly demarcated.3 The ad hoc nature of the adjudication bodies may
also be one of the factors for vesting the government with the power of reference.
The ad hoc nature of Industrial Tribunals in the early days of their working
will be clear if we look at some of the cases in which the nature of these tribunals
was questioned before the judiciary. In Minerva Mills Ltd. v. Workmen,4 one of the
questions for'consideration before the Supreme Court was whether the Government
has power to constitute Industrial Tribunals for a limited period? Adjudicating over
this issue the Supreme Court, held that from the very nature of and purpose for which
Industrial Tribunals are constituted it is quite clear that such Tribunals are not to be
constituted permanently. Again in Mangaram and Co. v. KhanS the Madhya Bharat
High Court held that a Tribunal could be constituted as a standing body or on an
ad hoc basis.
POWER OF REFERENCE
DISPUTES ACT, 1947

UNDER SECTION

10(1) OF THE INDUSTRIAL

The appropriate government has power to refer an existing or an apprehended
industrial dispute to a Board of Conciliation or a Court of enquiry or to the
adjudication bodies. Before making reference, the appropriate Government must be
satisfied of two conditions. Firstly, the appropriate government must form an
opinion as to the existence of an industrial dispute or the apprehension of an
industrial dispute; secondly, the appropriate government must be satisfied that the
existing or the apprehended dispute is an industrial dispute as defined under the
Industrial Disputes Act, 1947. An order ofreference cannot be made mechanically.
There must be materials available with the government for forming an opinion as
to the existence or apprehension of an industrial dispute. The adequacy or sufficiency of the material based on which the government forms the opinion is beyond
judicial scrutiny. Further the power of the appropriate government is the discretion
of the government. There must be real and bonafide exercise of discretion. If the
exercise of the power is based on ulterior motives, or it is arbitrary or capricious or
is not made in good faith, it is a vitiated order. The judiciary in exercising its power
of judicial review can interfere and set aside such a vitiated order of the appropriate
government.

3

S. 10(1) proviso of the Industrial Disputes Act, 1947: Provided where the dispute relates to any
matter specified in the third Schedule and is not likely to affect more than one hundred workmen,
the appropriate government may, if it so thinks fit, make the reference to a Labour Court. .. Provided
also where the dispute in relation to which the Central Government is the appropriate Government,
it shall be competent for the Government to refer the dispute to a Labour Court or an Industrial
Tribunal as the case may be constituted by the State Government.

4

(1954) I LLJ 119 SC.

5

(1957)

I LLJ 76 MB.
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There is no period of limitation prescribed under the Industrial Disputes Act
for making a reference. In Shalimar Works Ltd. v. Its Workmen,6 the Supreme Court
has pointed out that though there is no limitation prescribed in making a reference
under s. 10 of the Industrial Disputes Act, an industrial dispute should be referred
as soon as possible after they have arisen and after Conciliation Proceedings have
failed.

CAN THE JUDICIARY DIRECT THE APPROPRIATE GOVERNMENT TO
REFER THE INDUSTRIAL DISPUTE FOR ADJUDICATION
Earlier the Supreme Court was taking the view that the power of reference is
an administrative and discretionary function of the appropriate government. It is for
the appropriate government to form an opinion to refer or not to refer the industrial
dispute for adjudication. The judiciary cannot compel the appropriate government
to make a reference.
In State of Madras v. c.P. Sarathy,7 the Supreme Court held that, the factual
existence of an industrial dispute or its apprehension and expediency of making
reference are matters entirely for the appropriate government to decide. In Bombay
Union of Journalists v. State of Bombay, 8 the Supreme Court held that, the reviewing
Court, even if satisfied that the order refusing to make a reference is not proper,
cannot compel the government to make a reference. All that the court can do is to
direct the government to properly exercise its discretionary power. This was the
consistent view of the judiciary. till 1983.
The judicial stand underwent a change from 1983 onwards. In Shankari
Cement Alai Thczhilacar Munnetra Sangham v. Government of Tamil Nadu,9 the
Supreme Court held that, where the government refuses to make reference on
irrelevant grounds, the Supreme Court in appeal can direct it to perform its statutory
duty of making reference. In this case, for the first time the Supreme Court by
directing the Government of Tamil Nadu to make the reference exercised, what
otherwise was, the power of the appropriate government. This was contrary to the
law laid down by the same Court earlier that, the power of reference belongs to the
appropriate government and the judiciary can at most ask the appropriate government to reconsider the decision.
The next year in Nirmal Singh v. State of Punjab, 10 the Supreme Court directed
the government to refer the dispute for jurisdiction. In M.P. Irrigation Karmachari
Sangh v. State of M.P., 11the Supreme Court directed the government to refer all the
6

AIR 1953 se 53.

7

(1953) 1 LLJ 174 SC.

8
9

(1961) 2 LLJ 727 sc.
(1983) 1 sec 304.

10 (1984) 2 LLJ 396 sc.
11 AIR 1985 se 860.

National Law School Journal

96

[1997

questions raised by the appellant to the appropriate tribunal. It was a collective
dispute. Again in Veerarajan v. Government of Tamil Nadu,12 the government was
directed to refer the dispute for adjudication. In the following years, in a number of
cases, the Supreme Court directed the appropriate governments to make the reference.13 The recent case is the decision of a Constitutional bench.14 In this case, the
Supreme Court directed the appropriate government to treat the employees as
workmen and refer the dispute for adjudication. It is interesting to note the concern
shown by the judiciary in the latest case, Rajasthan State Road Transport Corporation v. Krishna Kant.ls The Supreme Court went to the extent of commanding the
Parliament and the State Legislatures to make a provision enabling a workman to
approach the Labour Court and Industrial Tribunal directly, that is, without the
requirement of reference by the government in case of industrial disputes covered
by s. 2- A of the Industrial Disputes Act, 1947. The Supreme Court observed that this
would be consistent with the policy of the Industrial Disputes Act, 1947 and would
go a long way in removing the misgivings with respect to the effectiveness of the
remedies provided by the Industrial Disputes Act, 1947.
STATE AMENDMENTS
DOING AWAY WITH THE POWER OF
REFERENCE
OF CERTAIN INDUSTRIAL DISPUTES
The power of reference of an industrial dispute for adjudication is exercised
by the appropriate government generally after the failure of the conciliation process.
The compulsory conciliation before reference has become an empty form31ity. This
is because of the inefficiency of conciliation proceedings. The Government of
Karnataka having taken note of the futile exercise of conciliation process in case of
Termination Disputes has brought about an amendment to the Industrial Disputes
Act. The amendment does away with the need for reference in case of termination
disputes, which are deemed Industrial Disputes under s. 2-A of the Industrial
Disputes Act. This amendment was made in 1987. The amendment has introduced
s. 1O(4-A), according to which, in case of termination disputes the individual
workman concerned may, within six months from the date of communication to him
of the order of discharge, dismissal, retrenchment, or termination apply in the
prescribed manner to the Labour Court for adjudication of the dispute, and the
Labour Court shall dispose of such an application in the same manner as a dispute
referred under s. 10(1) of the Industrial Disputes Act. Similar amendments have been
made by the States of Andhra Pradesh and West Bengal. These amendments are in
consonance with the observation made by the Supreme Court in its latest decision.16

12 (1987) 1 LLJ 209

sc.

13 TELCO Convey Drivers Mazdoor Sangh v. State of Bihar, civil appeal no. 2534 of 1989. ABAD
Dairy Dudh Vitaran Kendra Sanchalak Mandel v. ABAD Dairy. Civil appeal no. 3609 of 1989.
14 G.R. Adyanthaya v. Sandoz (India) Ltd., AIR 1994 SC 2608.
15 AIR 1995 SC 1715. Hereinafter referred 10 as Krishna Kant's case.
16 Id.
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REFERENCE?

The concern of the State in labour matters flows from its obligation to
safeguard the interest of workers, employers and the society. State intervention in
India in industrial relations is more direct. In the past, State intervention in industrial
relations in India was for protecting the commercial interests of the British rulers.
After independence, State intervention in industrial relations was necessitated by the
larger need for regulation of the economy, maintaining and increasing the production
targets. Then the State also actively participated in development by starting many
state owned enterprises. State had the ambitious plan of standardization of wages.
All these might have been the reasons for empowering the governments to decide
whether to allow the industrial dispute to go for adjudication or suppress it. Further
the adjudication bodies initially were ad hoc bodies. Now the Labour Courts and
Industrial Tribunals have been functioning as regular bodies and there is continuous
demand for increasing their number.
The Labour Courts and Industrial Tribunals get jurisdiction under the Industrial
Disputes Act, only when a reference is made by the appropriate government. After
referring the dispute for adjudication, the appropriate government may prohibit the
continuance of any strike or lock-out connected with the dispute referred. In Delhi
Administration v. Workmen of Edward Keventers, 17 the Supreme Court has held that
the prohibition on strike can only be with regard to the points of dispute referred for
adjudication and not with regard to the other points of dispute, not referred for
adjudication. So if the appropriate government has to exercise the power of
prohibiting strikes and lock-outs, it has to refer all points of dispute contained in the
charter. That makes the discretion of the appropriate government very limited.
Moreover the appropriate government in exercise of the power of reference cannot
decide as to the rights of the parties under s. 10(2) of the Industrial Disputes Act.
Where the parties to an industrial dispute apply in the prescribed manner, whether
jointly or separately, for a reference the dispute ... the appropriate government, if
satisfied that persons applying represent majority of each party, shall make the
reference accordingly.
In practice there are any number of writ petitions filed before the High Courts
challenging the order of the appropriate government. The orders of reference are
challenged as also the orders of not referring the disputes for adjudication. This has
been causing a lot of delay and inconvenience to the parties on the one hand, and
overburdening the already burdened judiciary and the government. There is practically no purpose being served by vesting such a power with the government. In case
of a litigation which is not an industrial dispute there is no need for reference. But
what is the need for government reference in case of an industrial dispute? The
liberalisation of the economy is leaving the production process to the market forces.
It aims at minimum government interference. There is gradual disinvestment in the

17 1978 Lab. I.C. 706 SC.
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public sector. Industrial disputes should not be considered as law and order problems
any more. The much emphasised compulsory conciliation has not proved to be
effective. In continuation of the initiative taken by some of the State amendments
doing away with the need for state reference in case of termination disputes and the
directions given to the law makers by the Supreme Court,18 the Parliament must
amend the Industrial Disputes Act, 1947 and do away with the power of reference
of collective as well as individual Industrial Disputes. Maybe the power of reference
could be retained with regard to the reference of industrial disputes to National
Tribunal, as it is an ad hoc body.
AMENDMENTS

SUGGESTED

1.

Section 10. When the conciliation efforts fail, automatically the Industrial
Dispute must go for adjudication. If the appropriate government for the
Industrial establishment in the State Government, the State Labour department
conciliation officers would have initiated the conciliation process and in cases
where Central Government is the appropriate government, the Central Government Conciliation of Officers would have initiated conciliation process. If
conciliation process fails the Industrial Dispute would go before the Labour
Courts/Industrial Tribunals constituted by the respective Governments.

2.

The overlapping jurisdiction as to the Labour Courts and Industrial Tribunals
must be made clear so that the parties will have no confusion as to the
jurisdiction. The Second Schedule to the Industrial Disputes can have jurisdiction over all Industrial Disputes concerning individual disputes and the third
Schedule to the Industrial Disputes can have jurisdiction concerning all
collective disputes.

3.

The definition given in s. 2-A of the Industrial Disputes Act, can be widened
to include all grievances of the individual worker, for instance, minor punishments, transfers etc. This will do away with the need for espousal of such
disputes by other workers.

18 KrishlUl Kant's

case, A1R 1995 SC 2608.

